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Tom Nunn – BiD (Bail for Immigration Detainees) 

Information collated from Tom’s talk at YWB offices on 8/8/18 

 

NOTE: This is provided as information only and is not intended to form the basis of legal 

advice. YWB is not regulated to provide immigration and asylum advice and it would be an 

offence for us to do so. 

If someone you visit needs legal advice, please either ask them to contact: 

 BiD’s advice line between 10am-12noon - Monday – Thursdays on 020 7456 9750  

(or contact BiD directly provided you have their authority to do so.) 
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 What is BiD and what does it do? 

BiD is an independent charity and although it’s key work is obtaining bail for those in 

detention. It is organised into 3 teams: 

 

- Right to Liberty – Tom’s team that tries to obtain bail for vulnerable people who 

have been detained in immigration centres for at least 2-3 months. (Note: when 

detention estate numbers were high, detainees had to be detained for 6-12 months 

before ‘qualifying’ for BiD’s intervention as demand was so high). 

 

- Separated families – that is, those who have been separated from their families due 

to immigration detention (i.e. children placed in Local Authority care due to 

immigration detention). See BiD posts on this issue, detailed on their website: 

http://www.biduk.org/posts/413-a-father-in-detention-a-baby-placed-in-care-one-

example-of-how-parents-and-children-are-separated 

http://www.biduk.org/posts/415-the-observer-newspaper-our-immigration-detention-

system-is-shameful 

- Detained in prisons – provides help for those detained in prisons  

Personnel: 

- 4 legal managers 

- Supported by 10-15 volunteers every day 

 

http://www.biduk.org/posts/413-a-father-in-detention-a-baby-placed-in-care-one-example-of-how-parents-and-children-are-separated
http://www.biduk.org/posts/413-a-father-in-detention-a-baby-placed-in-care-one-example-of-how-parents-and-children-are-separated
http://www.biduk.org/posts/415-the-observer-newspaper-our-immigration-detention-system-is-shameful
http://www.biduk.org/posts/415-the-observer-newspaper-our-immigration-detention-system-is-shameful
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BiD’s work at Immigration Removal Centres (‘Centres’) 

- Workshops held at Centres every 4 weeks – at YW, detainees can sign up in the 

library for a consultation during the workshop. A tannoy announcement is made to 

announce BiD/solicitors’ workshops are in session at the Centre. 

- Article 8 deportation appeals – e.g. A mother transferred to YW from the prison 

service wants to stay in the UK to be with her children (aged under 18) who are 

British/have been brought up in the UK 

- Dealing with referrals. 

How to make a referral: 

- Call the advice line between 10am-12noon Monday – Thursdays on 020 7456 9750 

- Email casework@biduk.org 

- Information required: Name and telephone number (preferably of detainee or person 

to be contacted, e.g. Befriender). 

 

BiD Bail advice takes two forms: 

1. DIY bail 

BiD send the detainees a documents pack for both types of bail: 

- Bail – Form B1 – for bail awarded by judges in Immigration Tribunals 

- B401 – Secretary of State for the Home Office (SSHD) bail 

- NOTE: These forms must be completed in English although BiD do have access to 

interpreters if someone needs one. 

- DIY bail is suitable for those who can write English (or can get someone e.g. a 

Befriender to help – note: filling in the form if it is checked by BiD does not amount to 

legal advice and is not prohibited under law.) 

- BiD will review the form before it is submitted to the Tribunal. 

- Ordinarily, under DIY bail, the detainee would have to represent themselves at the 

tribunal hearing (unless they have a legally aided solicitor to represent them). 

However, currently, as numbers across the detention estate are low, BiD may be 

able to represent them at the tribunal hearing. 

 

2. Represented bail 

A solicitor at BiD will prepare the detailed grounds to be listed in the bail application and 

detailed bundles (i.e. documents/evidence in support of bail). 

A solicitor at BiD or an external solicitor/barrister acting on a pro bono basis (without 

charging), will represent the detainee at any hearing. 
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Qualifying for legal aid (free legal advice) 

There are 3 tests: 

1. Eligibility 

Legal aid is usually only available for asylum matters (e.g. where there is a well-founded 

fear of persecution if returned to home country on the basis of race, religion, political 

affiliation or membership or a particular social group*) and/or where Article 3 rights (not to be 

tortured or subject to degrading treatment) are breached, or the person has been trafficked 

or has suffered domestic violence. 

Legal aid is rarely available for purely immigration matters (e.g. where someone is 

seeking to assert Article 8 rights to a private life due to amount of time spent in the UK.) 

This is a simplistic overview. Legal aid eligibility is complex and sometimes an Exceptional 

Case Funding (ECF) application can be made if hardship will be caused if legal aid is not 

granted. 

*NOTE: Women can be regarded as ‘a particular social group’ where sexual and other 

violence against women, or FGM, is widely practised in a region/country. 

Further reading: Guardian article: ‘Migrants, Refugees and asylum seekers: what’s the 

difference?’ https://www.theguardian.com/world/2015/aug/28/migrants-refugees-and-asylum-

seekers-whats-the-difference 

 

2. Means 

If someone has disposable income of over £733/month or savings of between £3000-7000, 

they will not qualify for legal aid. 

NOTE: A partner’s income must also be taken into account to determine eligibility (there are 

certain allowances). 

Legal aid solicitors must have written evidence of means e.g. bank statements and wage 

slips. 

Solicitors will not get paid by the Legal Aid Agency if they do not have this evidence – not 

just for the case where they haven’t got the paperwork but a percentage deduction overall. 

This has made solicitors very pedantic about getting evidence of means. 

 

3. Merits 

Solicitors must self-certify that the case has an over 50% chance of success before taking 

the case on as a legally aided one (otherwise they may not ultimately get paid.) 

Solicitors can be overly pessimistic and refuse to take on ‘winnable’ cases as a result.  

The merits of a case can depend on the amount of work solicitors are prepared to put in. 

BiD has had a 63% success rate (this year) – these cases should have been legally aided. 

BiD seeks to support legally aided lawyers and plug the deficit in provision, rather than 

replace legally aided solicitors. 

https://www.theguardian.com/world/2015/aug/28/migrants-refugees-and-asylum-seekers-whats-the-difference
https://www.theguardian.com/world/2015/aug/28/migrants-refugees-and-asylum-seekers-whats-the-difference
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Solicitors may be reluctant to represent someone at a bail hearing if they lack sureties (now 

financial condition supporters) but legally, sureties are not a pre-requisite to obtaining bail. 

If someone is refused bail at a Centre surgery, they should try and book to see another 

solicitor (unless they have already signed a legal aid form which states a particular solicitor 

is representing them.) 

Signing up for legal aid surgeries at the Centre 

Those in detention must sign up in the library, at least the day before, to see a solicitor at a 

surgery.  

A maximum of 10 people can be seen at the surgery. 30 minutes free advice can be given 

(whether, or not, a person is eligible for legal aid). 

For bail matters, once someone has signed the legal aid form, the solicitor should be able to 

act on that person’s behalf immediately. Unless it is for a judicial review*, in which case that 

needs certifying before the solicitor can act on that person’s behalf, to ensure that the 

solicitor ultimately gets paid. 

*Judicial Review 

This is a hearing where a judge determines whether a decision made by a public body (or 

government department) e.g. the Home Office, is fair or not, where the decision was not 

appealable to a Tribunal. 

E.g. If a fresh asylum claim is refused there is no right of appeal/a detention decision is non-

appealable, therefore a judicial review is the only way of challenging these decisions. 

A successful judicial review can cancel Removal Directions (a ‘ticket’) but only the first time 

Directions are issued. If there has been a previous judicial review to stop removal, a High 

Court injunction may be required to prevent removal. 

Beware ‘ghost’ judicial reviews where solicitors complete judicial review applications in what 

that it seems as if the person is acting in person. If a person is unsuccessful in a judicial 

review, the court can make a costs order against them. Failure to pay these costs could bar 

someone from future entry/re-entry to the UK. 

In September, contracts for those that provide legal advice in detention centres is 

changing 

Currently, only three firms: Wilson’s, Fadiga and Duncan Lewis have contracts to provide 

legal advice at drop-ins at Yarl’s Wood. 

From September, 40+ firms will be eligible to give advice, some of whom may not have had 

any previous detention experience. 

Detention law is a niche area and whereas the three firms currently providing advice are 

regularly at drop-ins and build up expertise, they may only attend one a year in future. 
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Bail and accommodation – key changes under Immigration Act 2016 (in force 

since 15/1/18) 

There are 2 types of bail: Tribunal (judge) bail and Home Office (SSHD) bail, both of which 

can contain conditions, i.e. conditional bail – e.g. to provide an address. 

Judges can be creative with conditions. 

E.g. If someone does not have their passport with them at the Detention Centre, a condition 

can be fixed that someone reports (at a Police station) and produces their passport. 

An additional condition is that the Tribunal or the Home Office can be in control of bail. The 

preferred option is for judicial control as Home Office control introduces uncertainty. 

E.g. If the Home Office imposes ‘blanket bans’ on no working/studying, it can prohibit 

students from taking exams and injunctions will have to be obtained to let them do so. This 

could be avoided by having judicially controlled bail. 

Summary: Key changes to bail & eligibility for accommodation 

The changes are brought about by Schedule 10 of the Immigration Act 2016  

1. S4(1) Immigration and Asylum Act 1999 (IAAA 1999) (‘S4’) Bail accommodation is no 

longer available. 

Currently, 70% of BiD’s caseload is regarding those without addresses. Detention cannot be 

prolonged due to lack of an address, this breaches Article 5 rights to liberty. 

If someone has an address, the following further information is also required: 

If the property is owner-occupied, the owner of the property must supply the deeds to the 

property. 

If the property is rented, the tenancy agreement must be produced together with a letter from 

the landlord that he is agreeable to the person (detainee) staying at the property. 

It’s difficult to get landlords to agree as ‘Right to Rent’ checks have made landlords wary of 

being fined for letting to people without immigration status. 

NOTE: The Home Office can give permission to rent (whilst immigration status is being 

determined). 

If the detained person is going to live with their partner, explicit permission from the landlord 

is not required. (However, this could affect their partner’s eligibility for benefits). 

2. Bail hostels/bail accommodation (from immigration detention) no longer exists 

Under (old) S4 which no longer exists, those in detention used to be able to complete form 

ASF1 to get Home Office accommodation, pre-release from detention. 

Some accommodation still exists for: 

- Initial asylum seekers (s95 IAAA 1999)* 

- Failed asylum seekers (s4(2) IAAA 1999)* 

BUT: 

- (old) s4(1)(c) IAAA 1999 – bail accommodation – no longer exists** 
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- *Application for accommodation for these groups can still be made on form ASF1 – 

it’s a convoluted form to complete and there is no legal aid for completing it. 

 

- **There is no application form for those being released on bail without an address 

who are not asylum seekers e.g. those transferred to detention from prison whose 

claim to stay in the UK is on the basis of time spent in the UK/children i.e. 

immigration rather than asylum grounds. The lack of an application form is 

frustrating. 

 

BiD have issued a judicial review challenge to this policy (pending). 

BiD made a freedom of information request to the Home Office: 

- In 2017, 2824 applications were made for S4(1)(c) accommodation (to get bail from 

detention). 

 

- Under the new law, Schedule 10, only 28 applications were made so far in 2018, of 

which only 8 were given addresses. 

Schedule 10 accommodation will only be available for those who: 

1. Have a high risk of re-offending (over 70%) 

2. Would suffer serious harm if released ‘to the streets’ e.g. because of mental/physical 

health problems. 

BUT If people can’t work or have no recourse to public funds (NRPF) then they have no way 

of alleviating the situation. 

- People have been released to nightshelters that are not open! 

 

- NOTE: Some judges are prepared to grant bail without addresses/stringently 

checking addresses but releasing vulnerable people to the streets should be avoided. 

 

Further reading: For an overview of all Immigration Act 2016 changes, please see: 

https://rightsinfo.org/immigration-act-2016-plain-english/ 

To contact Migrant Help, the government-sponsored charity dealing with accommodation, 

please see their website at: https://www.migranthelpuk.org/about-asylum-services. They 

have a free asylum helpline: tel: 0808 8000 630 but calls may be placed in a queue. 

 

 

  

https://rightsinfo.org/immigration-act-2016-plain-english/
https://www.migranthelpuk.org/about-asylum-services
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Frequently asked questions 

Q: How long can a person be on bail? 

A: Bail periods can be open-ended until someone either obtains immigration status, is re-

detained or is returned/deported. 

Q: Why are some people not removed/deported even when there is a Home Office 

decision in the case and the person is appeal-rights exhausted? 

A: Some countries e.g. Zimbabwe and Gambia, refuse to issue travel documents to those 

who do not voluntarily want to return. No-one can travel without travel documents/passport. 

Q: How do we know if a private solicitor is any good? 

A: This can be difficult. Although there is often a perception amongst those who are detained 

that legal aid lawyers are government lawyers and are not independent enough, legally 

aided lawyers build up expertise in detention law and must be regularly audited by the Legal 

Aid Agency and accredited (the solicitors must sit immigration exams every three years and 

keep up to date with (regular) changes in immigration law to maintain their accreditation.) 

TIP: If someone is not eligible for legal aid, it may be worth paying legal aid lawyers to do the 

work as they have the expertise in this area. 

TIP: The Law Society, the independent body for solicitors, keeps a Register of its members 

which you can check online. (It also lists any accreditations they have e.g. from the 

Immigration and Asylum Accreditation Scheme.) For more details, use its ‘Find a solicitor’ 

service: http://solicitors.lawsociety.org.uk/ 

Individuals that are regulated by the Office of the Immigration Services Commissioner 

(‘OISC’) are also eligible to practice immigration law and OISC maintain an online register: 

http://home.oisc.gov.uk/register_of_regulated_immigration_advisers/register.aspx 

Q: What is the difference between pro bono work and legal aid? 

A: Pro bono work is where no charges are made. E.g. Some barristers may represent BiD 

clients who are not eligible for legal aid, free of charge at bail hearings.  

If barristers charge on a private basis, BiD will typically pay £200 per bail hearing. £500 for a 

bail hearing should be sufficient for both preparation and representation. Fees of £1500+ are 

excessive for bail. 

Legally aided work is remunerated by the Legal Aid Agency. Solicitors firms must tender for 

legal aid contracts to be able to offer legal aided work. 

Q: What court fees are payable for hearings? 

A: There are no court fees payable for bail hearings. Whilst in detention, there are no fees 

payable on immigration applications.  

Fees are payable for Judicial Review applications but if someone is legally aided, legal aid 

will cover these fees.  

For unlawful detention cases (note bail hearings do not consider the lawfulness of 

detention), the fee is set at 5% of the anticipated damages amount. This is regarded as a 

barrier to accessing justice. 

 

http://solicitors.lawsociety.org.uk/
http://home.oisc.gov.uk/register_of_regulated_immigration_advisers/register.aspx
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Q: What level of communication should a person expect from a ‘good’ solicitor? 

A: A good solicitor should provide information about the next steps and if they do not feel bail 

should be applied for, they should explain why not! 

E.g. If the solicitor is submitting evidence to the Home Office of a fresh claim, they may not 

want to trigger the Home Office issuing Removal Directions by making a bail application. 

Advice should be given in writing if telephone calls are difficult. 

Private solicitors should give detailed information about their fees in Client Care letters. 

Q: What is automatic bail? 

A: The Home Office have set an arbitrary time limit that after 2 months (formerly 4 months) 

someone who is detained can apply for bail (whether it is realistic or not). 

Once a bail application has been made, a further application for bail cannot be made within 

28 days unless there has been a material change of circumstances.  

NOTE: Solicitors may advise that a bail application is withdrawn e.g. if there is no address, 

to prevent a 28 day ‘ban’ on making a future bail application. 

The YW tribunal has a reputation for being quite a harsh. 

Q: How much accommodation is owned by SERCO/has accommodation been sold off 

– is this the reason for the crisis/shortage? 

A: Accommodation is managed by: SERCO, G4S and Clear Springs. 

BiD have made a Freedom of Information request to the Home Office about how they meet 

the contract for accommodation (reply pending). 

 

 

 

 

 

 

 

 

 


